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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

In The Lincoln Life and Annuity Company of New York v. Berck, a California 

appellate court, in a 2-1 decision reversing the trial court, held that 20 million dollars 

in face amount life insurance policies appearing to have been issued in a “stranger 

originated life insurance” (“STOLI”) transaction were not void ab initio for lack of 

insurable interest under California law.  It further held that the policies must be 

honored by the insurer, Lincoln Life and Annuity Company of New York (“Lincoln”), 

because the two-year contestability period had expired.  The appellate court refused to 

apply retroactively to the 2006 transaction at issue here certain STOLI regulating 

statutory amendments that were later made to the California Insurance Code in 2009. 

The facts of the case set forth here are as stated in the appeals court opinion. 

Early in 2006, Jack Teren (“Jack”), at the behest of his sons (Elliot and Darren), signed both an 

agreement establishing the Jack Teren Insurance Trust (dated March 20, 2006) and an application for life 
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insurance in the amount of $20 million (dated March 30, 2006) at a meeting in San Diego, CA.  The 

application for insurance stated that it was signed in “NY NY.” 

The trust agreement identified Jack as the depositor (trustor or settlor) and Elliot as the beneficiary 

of the trust.  Jack wrote a personal check to the trust in the amount of $1,000 to fund the trust. The initial 

trustee was Robert Desch, a vice president of TD Banknorth NA. The insurance application identified the 

trust as the owner of the policy. 

A financial supplement signed by Jack and submitted with his insurance application falsely 

represented that his net worth was $46.4 million ($53 million in assets minus liabilities of $6.6 million) and 

his annual income was $3 million. In fact, Jack‟s net worth was less than $50,000 and his monthly income 

was not over $1,333.23 from pension and social security benefits. 

These false representations regarding Jack‟s net worth were supported by a document purportedly 

prepared by Anthony S. Graci of the accounting firm A. S. Graci & Associates located in Los Angeles, 

California. Jack later testified that he did not know anyone named Anthony Graci, and Anthony Graci 

testified that he had never seen the fabricated accounting document and that his purported signature on the 

document was a forgery. It appears that Graci was not even an accountant. 

Even before Jack signed the documents, Martin Fleisher, a 50 percent shareholder/member of Life 

Products Clearing, LLC (“LPC”), solicited investors to contribute money to acquire the beneficial interests 

in a group of insurance policies that included the policies LPC anticipated would be issued on Jack‟s life. 

On April 27, 2006, Lincoln issued two policies on Jack‟s life providing a combined death benefit of $20 

million with annual premiums in the combined amount of $909,000.  Both policies contained an 

incontestability provision that stated: “We will not contest this policy . . . after it has been in force during 

the lifetime of the Insured for a period of two (2) years from its Issue Date.” 

Because Lincoln‟s underwriting department noticed some “red flags” that made them concerned 

that the application might be for STOLI policies, it required Jack and the trustee to sign an amendment to 

the insurance application (dated May 16, 2006) that included representations that “[n]either [Jack] nor any 

person or entity on [his] behalf [were] receiving any compensation, whether via the form of cash, an 

agreement to pay money in the future, or a percentage of the death benefit[;]” that Jack was “purchasing 

insurance for [his] benefit and the benefit of [his] personal beneficiaries[;]” and that “[t]he premiums [were] 

not being advanced, loaned or financed by a third party.” 

However, on May 2, 2006, Elliot already had signed documents effecting the transfer of his 

beneficial interest in the trust to LPC in exchange for a payment to Elliot of $600,000. Elliot later testified 

that his signature on those documents was forged, although his signature endorsing the $600,000 check was 

genuine.  Further, LPC provided the trust with the funds it used to pay the premiums on the policies. From 

May 2006 through December 2008, the trust paid Lincoln more than $2 million in premiums.   

In May 2008 (more than 2 years after the April 27 2006 issuance date of the policies), Lincoln filed 

several actions for declaratory relief action against Jack and the trust. Among the judicial declarations 

sought were (i) “that the subject policies were void ab initio, or Lincoln is entitled to rescind them, because 

Lincoln issued them in reliance on material misrepresentations” and (ii) that the policies were void ab 

initio, or Lincoln is entitled to rescind them, because they were issued without „any legally cognizable 

insurable interest.‟”  Lincoln also sought a declaration that it could retain some or all of the premiums paid 

for the polices. 

After trial, the court entered judgment in favor of Lincoln and declared the policies void ab initio 

because they were issued without an insurable interest. The judgment ordered Lincoln to refund 

$430,480.18 in premiums paid after commencement of the action plus 7 percent interest, but allowed 
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Lincoln to retain all other premiums paid for the policies. (It did not order Lincoln to refund any premiums 

paid prior to the commencement of the action because it found that the trust was barred from such relief by 

the doctrine of “unclean hands.”) 

The trial court decided that, “although Jack has an unlimited interest in his own life and Elliot has 

an insurable interest in Jack‟s life, the policies were issued without an insurable interest because the trust 

procured them on Jack‟s life for the benefit of LPC.” 

The court found the policies “were procured from Lincoln through misrepresentations and fraud,” 

but denied Lincoln‟s claim for rescission based on misrepresentation in part because it had already found 

them void ab initio because of the lack of insurable interest.  However, the court also found that the 

misrepresentation claims would be time-barred by the incontestability clauses contained in the Policies.   

The Fourth District Court of Appeal reversed because California law, as it existed in 2006, did not 

require that an insurable interest exist at any time after the date of initial issuance of the policy.   

The court relied on Lincoln Nat. Life Ins. Co. v. Gordon R.A. Fishman Irrevocable Life Trust, 

638 F.Supp.2d 1170 (C.D.Cal. 2009) (“Fishman”), which involved policies purchased with two-year 

nonrecourse premium financing loans.  If the borrower wanted to retain the policy at the conclusion of the 

two-year loan term, it was obligated to repay the principal amount plus a finance charge.  If the borrower 

chose not to retain the policy at the end of the two-year loan term, the borrower could simply return the 

policy in full settlement of the debt.  In Fishman, the trust that owned the policies surrendered them to the 

lender at the end of the two-year loan period. 

In Fishman, Lincoln argued that the insurance transaction was a sham and the court should 

“basically pierce the contract/agreements‟ formalities and construe the transaction as actually conceived 

and intended by the parties.” The Fishman court, however, declined to “pierce” the formalities of the 

insurance transaction, because it concluded that the defendants‟ intent to sell or transfer the policies at some 

point in the future was legally irrelevant under [then] California law. 

The Fourth District Court of Appeal also determined that, although “the Legislature enacted 

legislation in 2009 making an arrangement like the one at issue here unlawful, . . . the new legislation does 

not retroactively apply to it.”  Therefore, the court ruled that Lincoln was not entitled to rescission of the 

Breck policies (but could keep all of the premiums received for those policies). 

We note that the issue of whether an insurable interest must be present only at the inception of a 

policy, or also at some later date has been the subject of numerous cases over the last several years.  See, 

e.g., Kramer v. Phoenix Life Insurance Co., et. al. and Life Product Clearing, LLC v. Angel (both 

applying New York law), First Penn-Pacific Life Ins. Co. v. Evans (applying Arizona law) and Sun Life 

Assur. Co. of Canada v. Paulson (applying Minnesota law), discussed in our Bulletins Nos. 10-113, 08-13, 

09-30 and 08-104.  Compare AXA Equitable Life Insurance Company v. Infinity Financial Group, LLC 

(applying Florida law), discussed in our Bulletin No. 09-45.  In a number of those cases that were lost by 

the plaintiff insurance companies, the result would have been different under newly enacted legislation that 

did not apply to the years at issue in the suits.  Because so many states, like California, have taken steps in 

recent years to regulate and essentially vitiate STOLI, such cases have become less common, although 

some, like the instant case, are doubtless still in the pipeline. 

What is notable in Berck, unlike some of the earlier cases noted above that were decided solely on 

the existence of an insurable interest, is the extent of the blatant misrepresentation (probably amounting to 

fraud) in the application for the underlying insurance policies, which went unpunished due to the lapse of 

the contestability period.   
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The dissent in Berck in fact objected - to no avail - that the “court is not required to blind itself to 

what is—and was from the inception—a massive fraud and, in essence, facilitate that fraud by reversing the 

trial court‟s judgment in favor of [Lincoln].”   

Any AALU member who wishes to obtain a copy of The Lincoln Life and Annuity Company of 

New York v. Berck may do so through the following means: (1) use hyperlink above next to “Major 

References,” (2) log onto the AALU website at www.aalu.org and enter the Member Portal with your last 

name and birth date and select Current Washington Report for linkage to source material or (3) email Anthony 

Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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